
 

 

 

www.warwick.ac.uk/go/feni

 

The Exclusion of 
Study the Collectivity of 

Geographical Indications
 

Paper presented at the Inaugural Conference of the Law and 
Social Science Research Network

Jawaharlal Nehru University

8th – 11th January 2009

 

 

Dwijen Rangnekar 
Research Councils UK Academic Fellow & Assistant Professor of Law, jointly at the 
Centre for the Study of Globalisation and Regionalisation and the School of Law 
School, University of Warwick, UK
Tel: ++44 +24 7652 8906 
E-mail: <d.rangnekar@warwick.ac.uk

 

This is a draft of on-going research; kindly do not share or cite without prior permission. Comments and 

reactions are welcome. The research for this paper was conducted under a grant from the Economic 

and Social Research Council, UK (Grant No. RES

presented at the annual conference of the Law and Society Association, Montreal 29 May 

2008. Comments received there and comments from the project’s research tea

acknowledged. 

 

 

 

www.warwick.ac.uk/go/feni 

 

The Exclusion of Clubs: How to 
Study the Collectivity of 

Geographical Indications 

the Inaugural Conference of the Law and 
Social Science Research Network 

Jawaharlal Nehru University 

January 2009 

 

uncils UK Academic Fellow & Assistant Professor of Law, jointly at the 
Centre for the Study of Globalisation and Regionalisation and the School of Law 
School, University of Warwick, UK 

d.rangnekar@warwick.ac.uk> 

going research; kindly do not share or cite without prior permission. Comments and 

reactions are welcome. The research for this paper was conducted under a grant from the Economic 

Research Council, UK (Grant No. RES-061-23-0119). An earlier version of the paper was 

presented at the annual conference of the Law and Society Association, Montreal 29 May –

2008. Comments received there and comments from the project’s research team are gratefully 

 

: How to 

 

the Inaugural Conference of the Law and 

uncils UK Academic Fellow & Assistant Professor of Law, jointly at the 
Centre for the Study of Globalisation and Regionalisation and the School of Law 

going research; kindly do not share or cite without prior permission. Comments and 

reactions are welcome. The research for this paper was conducted under a grant from the Economic 

0119). An earlier version of the paper was 

– 1 June 

m are gratefully 



 

 
1 

Introduction 

Expression of ‘club rules’ 

It is not often that courts are called upon to deliberate on the significance of the 

grating of cheese or the slicing and packing of ham. However, in 2001 the European 

Court of Justice had to adjudicate on the status of rules of production constituting a 

product’s specifications which were submitted as part of the process of securing 

registration under Council Regulation EC 510/2006. In this instance, the rules of 

production include the grating of cheese (in the case of Grana Padano)1 and the 

slicing and packaging of ham (in the case of Parma ham)2. As these stages of 

production are articulated in the product’s registered specifications3, the Court had 

to decide whether they constitute an exclusive right that is also directly enforceable. 

At the House of Lords (UK), before referring the Parma ham dispute to the 

European Court of Justice, Lord Hoffman notes that regulation “specifically requires 

that ‘labelling details’ be included in the specification. I can therefore see no reason 

why labelling requirements should not form a part of the specifications” that require 

compliance with products bearing the label.4 Eventually, in the Parma Ham decision, 

the European Court of Justice observed that “the specification of the PDO 

'Prosciutto di Parma' expressly mentions the requirement of slicing and packaging 

the product in the region of production for ham marketed in slices … [which] makes 

slicing and packaging in the region of production a condition for the use of the PDO 

'Prosciutto di Parma' for ham marketed in slices. […] That condition has the 

consequence that ham produced in the region of production and fulfilling the other 

                                                
1
 Case C-469/00, Ravil SARL v Bellon Import SARL and Biraghi SpA, 2003 E.C.R. I-05053. 

Here, the Italian company Biraghi, which is one of the producers of Grana Padano cheese in 

Italy, and the French company Bellon, which is the exclusive importer and distributor of 

Biraghi products in France, sued Ravil, a company which imports, grates, pre-packages and 

distributes Grana Padano cheese in France, to cease distribution of Grana Padano cheese. 

The ECJ found that Ravil had misappropriated the PDO by using it on cheese that is not 

grated and packaged in the demarcated region of origin. 

2
 See C-108/01, Consorzio del Prosciutto di Parma and Salumificio S. Rita SpA v Asda 

Stores Ltd and Hygrade Foods Ltd  ¶33, 2003 E.C.R. I-05121. I discuss this case in 

Rangnekar (2007). 

3
 For the specifications of Parma Ham see Consorzio del Prosciutto di Parma, Prosciutto di 

Parma (Parma Ham) Protected Designation of Origin: Specifications and Dossier Pursuant 

to Article 4 of Council Regulation (EEC) N°2081/92, dated July 14 1992, at 32 (n.d.), 

http://www.prosciuttodiparma.com/eng/download/guarantee-specifications.pdf (last visited 

July 12, 2006). 

4
 Consorzio del Prosciutto di Parma v. Asda Stores Ltd., [2001] 1 C.M.L.R. 43 at ¶31. 
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conditions required for use of the PDO 'Prosciutto di Parma' cannot be sliced 

outside that region without losing that designation. […] By contrast, Parma ham 

transported within the region of production retains its right to the PDO if it is sliced 

and packaged there in accordance with the rules referred to in the specification.”5 

Little doubt then that the specifications are enforceable rights. This has been 

celebrated in upholding the rights of groups of producers who maintain a cultural 

repertoire against usurpation of reputation by third party traders.6 On the other hand, 

surprise at this “food snobbery” has been expressed with the court finding that 

“Parma ham is not the real thing if it is sliced and packaged in the UK.”7 Fascinating 

as these cultural readings of the decision are, I focus on the latter part of the quote 

from the Court’s decision to draw attention to an inherent duality between obligation 

and prohibition that is generated by and sustained in constructing specifications as 

(legally) enforceable rights; thus, establishing the basis for club-like rights. On the 

one hand, the specifications co-constituted by rules of production generate an 

obligation for adherence on those using the label – members of the club. Further, as 

a (legally) enforceable right8, the specifications also imply that producers not 

adhering to the rules are prohibited from using the label – non-members of the club. 

This duality, I shall argue, presents a strong epistemological argument for adopting 

the analytical notion of ‘clubs’ to study indications of geographical origins (IGOs)9 – 

                                                
5
 C-108/01, Consorzio del Prosciutto di Parma and Salumificio S. Rita SpA v Asda Stores 

Ltd and Hygrade Foods Ltd  2003 E.C.R. I-05121 at ¶¶55-57, 

6
 See the reporting of the case in online newsletter Food productiondaily 

(www.foodproductiondaily.com), in particular the report on the Advocate General’s ruling, 

ECJ sides with Asda in Parma case, 2
nd
 May 2002, available at 

http://www.foodproductiondaily.com/news/ng.asp?id=27152 (last accessed 18
th
 July 2008), 

and the more jubilant story titled “Parma ham producers win ECJ victory” (21
st
 May 2002, 

available at http://www.foodanddrinkeurope.com/news/ng.asp?id=17537-parma-ham-

producers, last accessed 18
th
 July 2008). 

7
 Andrew Osborn, Final Cut for Parma Drama, Guardian, 21

st
 May 2003, available at 

http://www.guardian.co.uk/uk_news/story/0,3604,960110,00.html, last accessed 23
rd
 August 

2003. 

8
 It matters little for the argument of club-like property rights whether enforcement is 

exercised through a state, a state-like body, or through social customs or conventions. 

9
 The WTO Secretariat (2001) uses this term as a common denominator to refer to the 

various terms and instruments used by member countries to indicate the geographical origin 

of goods, in order to avoid confusion with specific terms that are otherwise legally defined. 

As such, there are a number of distinct legal instruments either at the international, regional 

or national level that share with GIs the characteristics that we elucidate here. It is pertinent 

that this distinction is acknowledged since GIs are specific and legally defined by Article 22.1 

of the TRIPS Agreement. See, WTO (2001) Review under article 24.2 of the application of 

the provisions of the section of the TRIPS agreement on geographical indications: Summary 
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and for that matter, possibly any such collective sign that seeks through enforceable 

rights to identify and distinguish its conditions of origin. Here, I visualise those 

socially generated appellations associated with ‘organic’, ‘fair trade’, ‘no child 

labour’, and ‘conflict-free’ (diamonds) among others. 

The paper begins with a brief overview/introduction to GIs where its genealogy in 

other indications of geographical origin is discussed. This is followed by a discussion 

of the status of GIs as intellectual property, where I make an initial argument in 

support of the ‘club-like’ propertiness of GIs. I then proceed to distil from a mixed 

scholarship of economics, political science and geography for the analytical 

contours of clubs. This theoretical overview helps me set out some properties for 

clubs, which I then discuss with respect to GIs. I end with identifying some 

implications for research in this area. 

What are Geographical Indications? 

In quite an ironic sense, GIs are a recent IPR with their formal entry into the 

expanding pantheon of IPRs through TRIPS. Yet, it finds its antecedents in earlier 

attempts at negotiating multilateral treaties on IGOs, such as Paris Convention10, 

Madrid Agreement11 and Lisbon Agreement12. However, in a sense of the term and 

history, as Stephen Ladas notes, this avatar of IP ‘was [the] last to be recognized 

and protected by the municipal law of different countries’13. The irony is that the 

                                                                                                                                     
of the responses to the checklist of questions (IP/C/13 and add.1), Note by the Secretariat, 

IP/C/W/253. 

This family of legal instruments – each with their different definition – would include 

Appellations of Origin, Indications of Source, Appellation d'Origine Contrôlée (for wines in 

France), the Protected Designation of Origin and Protected Geographical Indication of the 

European Regulation EEC 510/2006, and the International Olive Oil Agreement (Stresa), to 

name a few. I adopt a similar practice, and use the term IGOs as a common denominator to 

allude to this family and use GIs (or another specifically defined term) only when reference is 

to the term as defined in TRIPS.  

10
 The Paris Convention for the Protection of Intellectual Property was agreed in 1883 and 

has been revised at Brussels (1900), The Hague (1925), London (1934), Lisbon (1958) and 

Stockholm (1967). The Convention was amended in 1979. 

11
 The Madrid Agreement for the Repression of False or Deceptive Indications of Source of 

Goods was adopted in 1891 and revised at Washington (1911), The Hague (1925), London 

(1934), Lisbon (1958) and Stockholm (1967). 

12
 The Lisbon Agreement for the Protection of Appellations of Origin and their Registration 

was agreed in 1958 and has been revised at Stockholm (1967) and amended in 1979. 

13
 SP Ladas Patents, Trademarks and Related Rights: National and International Protection 

(Harvard University Press Cambridge 1975) at 658. 
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normative elements of GIs have existed in the customary practices and the trading 

and marketing strategies of craftsmen, artisans, petty commodity producers, 

agriculturalists and manufacturers for a substantively long period of time. For 

instance, Egyptians are noted for stamping wine jars to indicate vintage and 

provenance.14 There is evidence in the 12th century of the use of IGOs and seals of 

quality to indicate city-origin by tapestry manufacturers from central Europe15 and 

clothiers in England16. A variety of goods were traded under marks that indicated 

their geographical origin either through the depiction of local animals (panda beer), 

landmarks (Mt. Fuji sake), buildings (Pisa silk), heraldic signs (fleur de lys butter) or 

well known personalities (Mozart chocolate)17. Many of our everyday commodities 

carry names that suggest a certain provenance; thus, the term china for porcelain is 

transparent of China and coffee is indicative of its geographical origin in Ethiopia’s 

Kaffa province, and the list can go on. Naturally, geographical or geographical-like 

appellations have various connotations, as is evidenced by the kiwi-fruit and 

Bermuda shorts – both suggestive of geography of production and trade rather than 

a geography or origin. Symptomatic of these histories of use of IGOs are the 

collective action of producer groups, such as guilds, consortiums and syndicates, 

and the various legal apparatuses that have been erected.  

What follows is less heroic than the brief title to this section. Rather than respond to 

the challenge, I seek a summary review of some of the deep and enduring historical 

sources behind the contemporary architecture of GIs. This normative discourse is 

itself motivated by identifying elements to the collectivity that underscores GIs. It is 

well known that the construction of GI-law proposed in TRIPS can be found in 

multilateral treaties concerning IGOs that WIPO administers: Paris Convention, 

Madrid Agreement and Lisbon Agreement. Briefly, these legislative efforts are 

themselves suggestive of variations and difference in how to approach the 

protection of IGOs. For instance, Indication of Source (IS) reflects a minimalist 

approach whereas Appellation of Origin (AO) is considers a deeper administrative 

and registration-based system of protection. 

                                                
14
 M Maher ‘On Vino Veritas? Clarifying the Use of Geographic References on American 

Wine Labels’ (2001) 89 California L Rev 1881, 1883. 

15
 Diamond 1975. 

16
 FI Schechter The Historical Foundations of the Law Relating to Trademarks (Columbia 

University Press, New York, 1925). 

17
 M Blakeney ‘Proposals for the international regulation of geographical indications’,  (2001) 

4 Journal of World Intellectual Property. 
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Indications of Source 

The first multilateral effort at protecting IGOs goes to the Paris Convention and is 

present in the definition to ‘industrial property’ in Article 1(2) where IS and AO are 

referred to as well. Equally significant is Article 1(3) which lists, among others, 

agriculture, extractive industries, natural products like wines, grain, tobacco leaf, 

mineral waters and others.18 

The expression ‘indication of source’ is found in Articles 1(2) and 10 of the Paris 

Convention and used throughout the Madrid Agreement. However, neither of these 

two treaties provides a definition; thus, it is to the WIPO’s Standing Committee that I 

turn. In a background document to the Standing Committee19, the WIPO secretariat 

draw attention to Article 1(1) of the Madrid Agreement, which states that all goods 

‘bearing a false or deceptive indication by which… [a member country], or a place 

situated therein, is directly or indirectly indicated as being the country or place of 

origin shall be seized on importation into any of the said countries.’ Thus, an IS 

refers to a country, or place within it, as being the place of origin of a product. This 

notion of ‘geographic’ origin is quite distinct from origin that is located in terms of a 

commercial or trade source of the product, which remains in the purview of trade 

marks.20 In comparison to other IGOs, there is no suggestion that the qualities or 

characteristics of the products are derived from or essentially attributed to the place 

of geographical origin. An indication of source may be either constituted by words or 

phrases that directly indicate the geographic origin of the product or be implied 

indirectly through symbols, emblems or words/phrases associated with the 

geographical area of origin. Thus, possible are expressions such as ‘Made in 

Turkey’ or ‘Product of Sri Lanka’ or ‘Manufactured in Mongolia’ and iconic images 

like the Angkor Wat, the Great Wall, and the Taj Mahal. 

The fulcrum of protection is the use of an IS that is considered false or misleading 

origin; thus providing for a property right that some consider as possessing limited 

ownership. For the use of an indication to be considered ‘false’ – and hence mislead 

                                                
18
 Article 1(3) – ‘Industrial property shall be understood in the broadest sense and shall apply 

not only to industry and commerce proper, but likewise to agricultural and extractive 

industries and to all manufactured or natural products, for example, wines, grain, tobacco 

leaf, fruit, cattle, minerals, mineral waters, beer, flowers, and flour.’ 

19
 For e.g. see WIPO Secretariat Document SCT/6/3 Rev. on Geographical Indications: 

Historical Background, Nature of Rights, Existing Systems for Protection and Obtaining 

Protection in Other Countries 2 April 2002 (SCT/8/4) 2-3. 

20
 WR Cornish & D Llewelyn Intellectual Property 5

th
 edn (Sweet & Maxwell London 2003) 

586-587. 
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the public – it must be the case that the public perceive the (original) IS to refer to a 

certain geographical area. Naturally, denominations which have become generic do 

not meet this requirement. A movement to broadening the concept emerges in the 

Madrid Agreement through incorporating the notion of ‘deceptive’ indications of 

source, i.e. indications that are literally true, but nevertheless misleading.21 Though 

Article 4 (of Madrid) is a useful development, demandeurs for IGOs considered it 

unsatisfactory in not dealing with other manners of unfair competition practices. 

Consequently, the limited subscription with presently only 35 contracting parties.22  

Appellations of Origin 

Reflecting the various frustrations with feeble response to Madrid and the limitations 

of the legal apparatus that was so fostered, the Lisbon Agreement is often 

characterised as a ‘radical departure’23 in advocating trade mark-like protection for 

IGOs.24 The agreement provides the following definition for AO in Article 2(1): 

‘Appellation of origin’ means the geographical name of a country, region, or locality, 

which serves to designate a product originating therein, the quality and 

characteristics of which are due exclusively or essentially to the geographical 

environment, including natural and human factors.’  

It then proceeds to give substance to the idea of ‘origin’ in Article 2(2): 

(2) The country of origin is the country whose name, or the country in which is 

situated the region or locality whose name, constitutes the appellation of origin 

which has given the product its reputation. 

                                                
21
 The Madrid Agreement also has special measures for ‘regional appellations concerning 

the source of products of the vine’ (article 4; see L Baeumer ‘Protection of geographical 

indications under WIPO treaties and questions concerning the relationship between those 

treaties and the TRIPS Agreement’ In WIPO Symposium on the international protection of 

geographical indications, Eger, Hungary, October 24 & 25, 1997, (WIPO, Geneva, 1999)). 

Escudero suggests this is as a possible origin for the differential treatment of products under 

Section 3 of the TRIPs Agreement (see, S Escudero International protection of geographical 

indications and developing countries, TRADE working papers no. 10 (South Centre, Geneva, 

2001), available at: http://www.southcentre.org).  

22
 (http://www.wipo.int/treaties/en/statistics/StatsResults.jsp?treaty_id=3&lang=en; last 

accessed 13
th
 December 2008). 

23
 JT McCarthy and V Colby Devitt ‘Protection of Geographical Denominations: Domestic 

and International’ (1979) 69 Trademark Reporter 199, at XXX. 

24
 SD Goldberg ‘Who Will Raise the White Flag? The Battle between the United States and 

the European Union over the Protection of Geographical Indications’ (2001) 22 U Penn J of 

International Economic Law 107, at XXX 
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It is here that the problematic and contested ‘triple’ association between a product, 

its distinct characteristics and its geographical origin is found. 

An AO could refer to any one of a variety of administrative units, including a region 

or country, so long as the sign functionally indicated a specific origin, thereby 

distinguishing those products from others. However, with an emphasis on a direct 

geographical name of either the country, the region or the locality, non-geographical 

and indirectly imputed geographical origins would be considered foul of the 

definition. The triple relationship finds its fulcrum in the requirement for ‘exclusive or 

essential’ link, wherein, human and natural factors influence the qualities and 

characteristics of the product and are located in the identified geography. 

It’s of little surprise that some scholars trace the genealogy of Article 2(1) to French 

domestic law concept of the Appellation d’Origine.25 The tripartite relationship is and 

remains problematic; notions of quality, authenticity and origin are substantially 

configured by culture, politics and economics and not only reflective of the peculiar 

consumption practices but also highly contingent and ambivalent.26 The WTO 

Secretariat (2001) demonstrates the many different ways in which domestic and 

regional legislation responds to approaching quality/origin. Some express a 

sanguine dissatisfaction with the European sui generis approach that adopts a 

“production management approach, where quality is intended as a standard set of 

characteristics which can be measured, observed and certified”.27 Such problems 

are further compounded by variability in legal interpretation. For instance, in 

Budweiser28, the Italian Supreme Court concluded that to satisfy Article 2 a product 

must be unique – a reading that finds its inspiration in Pilsen Urquell29. 

Protected appellations under the Lisbon system have been studied by Escudero 

(2001; see table 1). Examples include ‘Bordeaux’ for wine, ‘Noix de Grenoble’ for 

                                                
25
 Conrad XXX 25 

26
 See generally, B Ilbery and M Kneafsey ‘Niche markets and regional speciality food 

products in Europe: towards a research agenda’ (1999) Environment and Planning A 31 

2207-2222. 

27
 A Segale, R Zanoli and C Sopranzetti ‘The determinants of ‘typical’ production: An 

empirical investigation on Italian PDO and PGI products’, in F. Arfini and C. Mora, eds., 

Typical and Traditional Products: Rural Effects and Agro-industrial Problems, Proceedings of 

the 52nd Seminar of the European Association of Agricultural Economists, June 19-21, 

1997, Parma, Italy. Parma: Università di Parma at 368. 

28
 “Budweiser” 21 May 2002, Italian Supreme Court, [2003] IIC 676. 

29
 Pilsen Urquell (XXX) 
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nuts, ‘Tequila’ for spirit drinks and ‘Jaffa’ for oranges, ‘Champagne’ for wine, and 

‘Cuba’ for leaf or manufactured tobacco. There are also appellations concerning 

handicrafts and artisanal products, such as ‘Jablonec’ (or ‘Gablonz’) jewellery from 

Czech Republic and ‘Kraslické Krajky’ for embroidery and lace goods from. Yet, the 

majority of the appellations fall within the categories of wines, spirits, cheese and 

agricultural products (see table 1). The Agreement remains under-subscribed with 

only 26 countries have joined till date – and notably absent are key negotiating/trade 

countries like the US.30 

Table 1 
Distribution of Lisbon Agreement Appellations 

Product Registrations Top Holder 

 Number %age Country %age 

Wines 470 61 France 81 

Spirits 73 10 France 82 

Agricultural Products 51 7 ---  

Cheeses 50 7 France 74 

Ornamental Products 33 4 Czech Republic 65 

Tobacco & Cigarettes 33 4 Cuba* 100 

Miscellaneous 25 3 ---  

Mineral Water 17 2 Czech Republic 82 

Beer and Malt 14 2 Czech Republic 93 

Note: All percentages are rounded off. 
* Only cigarettes 
Source: Assembled from data in Escudero (2001) 

The TRIPS Agreement and GIs 

The antecedents of GIs at TRIPS are located in the notions of IS and AO as 

articulated in the three multilateral treaties of Paris Convention, Madrid Agreement 

and Lisbon Agreement – and of course, the various domestic and regional 

regulations and practices. Apparent in these different legislations are distinct 

legalities – a point that has only been briefly stated earlier. One route is to focus on 

and secure the communicative role of the sign as an ‘indication of geographical 

source’; thus the fulcrum is a consumer protection ethic directed at prohibiting 

fraudulent and deceptive use. A different approach is evident where the tripartite 

association between sign-quality-(geographical) origin is the focus. At issue is no 

merely the use of a sign suggesting geographical origin; but a sign that also 

suggests a certain quality that is attributable to that origin. Understanding this 

tripartite relationship requires, as geographers and rural sociologists are wont quick 

                                                
30
 For membership particulars, see: < 

http://www.wipo.int/treaties/en/statistics/StatsResults.jsp?treaty_id=10&lang=en; last 

accessed 12
th
 December 2008>. 
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to remind, moving beyond latent environmentalism and geographical determinism 

and appreciating the French notion of terrior: ‘the attempt to affect, influence, or 

control actions and interactions (of people, things, and relationships) by asserting 

and attempting to enforce control over a geographic area’ (Sacks, 1983)31. 

It is in the TRIPS that these distinct and different normative foundations to protecting 

IGOs come together; but in a fragmented way. Reflective of this fragmentation is the 

broad nature of the obligation concerning GIs in TRIPS – an obligation to provide for 

the “legal means” for interested parties to protect their GIs without any prescription 

on the legal means. This is remarkable when compared to other areas in TRIPS. 

Some ring-side observers speak of the contested negotiations around GIs and 

conclude that the only outcome was to leave this open ended and agree to further 

talks (Gervais, 1998, p135; Watal, 2001, p265). This lack of harmony undermines 

the Agreement’s general objective of establishing a predictable multilateral system 

of rules and disciplines protecting IPRs treaty and the desire to promote effective 

and adequate protection of IPRs (cf. Preamble to the TRIPS Agreement).32 

GIs are defined in Article 22.1, 

… indications which identify a good as originating in the territory of a Member, or a 

region or locality in that territory, where a given quality, reputation or other 

characteristic of the good is essentially attributable to its geographical origin. 

First, the indication must necessarily identify a good. The indication can take the 

form of a word/phrase or be an iconic symbol or emblem. Thus, iconic symbols like 

the Pyramids for Egyptian goods, the Taj Mahal for Indian goods, or the Statue of 

Liberty for American goods are permissible. Further, as there is no requirement for 

the indication to be a direct geographical name, non-geographical indications are 

permitted. This aspect of the TRIPS definition has not been missed by legislators in 

India where interest in protecting an indication like ‘Basmati’ exists33. 

                                                
31
 Sacks XXX. 

32
 At the TRIPS Council, Venezuela explicitly raised this point with reference to the impasse 

on the debate concerning a multilateral system of registration of GIs for wines and spirits 

(WT/GC/W/282). 

33
 Here, take note of the explanatory note appended to India’s Geographical Indications of 

Goods (Registration and Protection) Act, 1999: 

For the purposes of this clause, any name which is not the name of a country, region 

or locality of that country shall also be considered as the geographical indication if it 
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Second, the good must necessarily possess “given quality”, a “reputation” or “other 

characteristics” that are “essentially attributable” to the designated geographical 

area of origin34. What is important here is that, ceterius paribus, each one of these 

qualifiers is on its own an adequate condition for the grant of protection. 

Third, it is necessary for the designated geographical area to be identified in some 

manner through the indication-good link. This would require a level of homogeneity 

(across goods and manufacturing units) in the distinguishing features (quality etc.) of 

the good to be achieved across the designated geographical area. Moreover, 

according to one commentator the definition requires the goods to originate in the 

territory, region or locality, which would deny possibility of issuing licenses for use of 

GIs. 

Are GIs an IP? 

The brief overview of the genealogy of IGOs and the normative foundations of GIs 

raise some troubling questions: Are GIs an IP? Do the rights so granted constitute a 

private property right? It’s possible to even speculate a more fundamental and 

philosophical enquiry about the nature of the ‘intellectual object’ that GIs constitute? 

A response to these questions could easily direct attention to the various multilateral 

and global treaties that have been discussed here and conclude simply: GIs are IP 

as they are identified and included in these treaties. For example, Amy Cotton35 has 

contended that GIs are identified in TRIPS and noted as one amongst the many 

different categories of intellectual property (cf. Article 2(2), TRIPS). From that point 

of view, it automatically follows that like other categories of intellectual property in 

TRIPS, the rights so awarded are also private rights – and Cotton does not 

disappoint in taking that logical step. Without any direct reference to Cotton, 

Stephen Stern36 would have none of this sloppy scholarship: “calling GIs a form of 

IP, and dealing with GIs in IP treaties, does not make GIs a form of IP. Rather, one 

must ask the basic question as to whether GIs fit the traditional description of IP.” 

The challenge posed by Stern is formidable – and I defer my response to another 

occasion; however, I will unpick his argument to set out possible contours to a future 

                                                                                                                                     
relates to a specific geographical area and is used upon or in relation to particular 

goods originating from that Country, region or locality, as the case may be. 

34
 The TRIPs Agreement does not define any of these terms. 

35
 Cotton XXX 2007 CKLR. 

36
 S Stern ‘Are GIs IP? (2007) European Intellectual Property Review 29 at 39. 
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response. First, I sketch out his point. Stern begins by setting out various definitions 

to find the common denominator of ‘involvement of intellectual input’ (p39). He then 

proceeds to seek guidance from the Convention which established the World 

Intellectual Property Organization, where Article 2(viii) lists IPRs. Not finding a 

specific mention of GIs, he concludes as follows: “Even taking into account that this 

definition is an inclusionary and not an exhaustive definition, there is no manner in 

which geographical indications can fit within the scope of either the WIPO definition 

or of any of the earlier cited definitions. They are simply not products of intellectual 

input. The geographical name inevitably pre-existed the product that subsequently 

became known by that name.” (pp39-40). In explaining to the reader the nature of 

GIs, Stern explores the interconnection between a thing and the name of a place 

that the thing uses, he is quite clear that there is “no intellectual process” involved as 

nothing is “conceived” and “no originality or creation involved” (p40). Neither is there 

any sense of fun, mirth or creativeness in name-giving: “Rather the name of the 

region or location is used to also refer to the product originating from that region or 

location” (p40). If in any sense, then GIs share, he argues, with trademarks some 

sense of similarity; but are ‘collective rights’ and “while having property-like 

characteristics, are not in fact property” as they cannot be sold, licensed, and nor 

can exclusion be exercised. He thus provides strong guidance or rather a health 

warning to avoid the “seduction of labelling GIs as IPRs” (p41). 

There are numerous epistemological problems with Stern’s argument. At a very 

facile level, why resort to WIPO’s definition – or lack of definition – for guidance 

when the edifice of the argument is premised on rejecting the list of subject matter of 

TRIPS. It is indeed telling that neither WIPO nor TRIPS respond to the challenge of 

defining ‘IP’ – and instead resort to the sleight of hand of only listing their subject 

matter. Equally facile, I would argue, is the focus on place names as the site of 

inventiveness. In GIs, the ‘invention’ is not in the ‘name’; but the ‘thing’ is the 

‘invention’. 

This aside, the problem concerns the confusion between the various meanings to 

the words ‘intellectual’, ‘property’ and ‘rights’ – individually and collectively as a 

notion. As some philosophers suggest, it is better to consider the notion ‘intellectual 

objects’ as the subject matter of ownership with the latter being effected through 

institutions like copyright, patents etc. and socially enforced customs (e.g. sanctions 

against plagiarism).37 This would then give us a way to then confront separately the 
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 E Hettinger ‘Justifying intellectual property’ 1989 Philosophy and Public Affairs 18 31-52. 
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terms ‘property’ and ‘rights’. Here, let’s recognise that any meaning ascribed is not 

constant and is implicated in our normative considerations about what things ought 

to be; thus also socially and historically circumscribed.38 The difference between 

‘property’ and ‘rights’ could be related to the difference between mere physical 

possession and claims to some use or benefits that are enforceable. It is not 

essentially significant whether the right to enforce a claim originates in customary 

practice, convention, or state-enforced law (ibid.). This point brings attention to the 

various possible property regimes – commons, communes, state, private, 

anticommons and clubs/collective. 

The specific relationship between property and rights and the epistemic slippage 

into ‘private property’ has been historically situated in the ascendancy of a particular 

configuration of social relations, which still exercises a strong grip on popular (and 

scholarly) attention.39 Thus, the notion of state property is less discussed, though 

some identify this as rights in things that the state creates and retains for itself; thus 

restraining either individuals or corporations.40 It is in this classical metaphor that the 

‘thing-ownership’ ethic emerges. The ‘bundle of rights’ approach presents ‘property’ 

as a “complex aggregate of rights (or claims), privileges, powers, and immunities” 

(Hohfeld, 1923, p96). Heller’s approach, as such, builds upon Honoré’s (1961) list of 

eleven “standard incidents” that constitute private property, with the idea being that if 

an individual can exercise control over most of the incidents, they could ‘owning’ it. 

Along with the ‘bundle of rights’, Heller41 notes other factors that differentiate private 

property42 from other property regimes, such as the possibility of full ownership and 

restriction on extreme decomposition. 

As a metaphor then, variations in the ‘bundle of rights’ could be used to talk about 

any of the property regimes. For instance, common property would consist of a 

privilege to use certain things (e.g. common lands, public lands, city streets) and this 

individual right, which is created and enforced by the state, does not include a right 

                                                
38
 CB MacPherson XXX 1978 <Intro> 

39
 Heller, 1998 XXX 

40
 CB MacPherson, 1978, p6 XXX 

41
 pp662-66 

42
 Complexities and ambiguities in the term ‘private property’ are also noted in the literature, 

with an awareness that different individuals could also hold differing bundles of rights to the 

same object of property. 
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to exclude others.43 This idea of the ‘commons’ is also quite strongly embedded in 

our popular characterisations, not least because of Hardin’s (1968) tragedy.44 Take 

for example, the similar construct by economists: “the peasant may use the open 

commons as pasture for his sheep; he may not prevent others from doing the 

same”.45 To be precise, the ‘open commons’ that are pastures are not necessarily a 

commons: at times these may be ‘open access’ resources where no one has the 

right to exclude others (i.e. res nullius), whereas in other instances they may be 

collectively managed by members of a group through forms of shared contracts, 

social custom and convention.46 

Ending this detour, the question remains: are GIs an IP? To begin, I would adopt 

Hettinger’s suggestion and talk of ‘intellectual objects’. As I return to this later on in 

the paper, suffice it to say that Stern’s approach as rather crude and disregards van 

der Ploeg’s expression of art de la localité, the idea that ‘norms of good farming’ 

reflects the stabilisation of particular cultural repertoires in a particular geography.47 

However, the bigger puzzle concerns the ‘rights’ in or to this ‘intellectual object’. 

There should be little disagreement that GIs do not constitute private property; they 

cannot be bought, sold, or transferred.48 Even in jurisdictions with a sui generis 

legislation, the scope of protection does not include the ‘right to assign’ an indication 

– a right that exists for trademarks (Article 20) and patents (Article 28.2) within the 

TRIPS Agreement. This point has been made amply in the literature and also in 

deliberations at the TRIPS Council by demandeurs for stronger rights in GIs.49 The 

possibilities of transferring and/or licensing a GI defeats the fundamental premise of 

a GI which requires the product to originate in a particular geography. Thus, take the 

example of Bleu de Bresse, which Moran50 suggested had been licensed for 

                                                
43
 See, MacPherson, 1978, p4-6; Heller, 1998, pXXX. 

44
 The importance of getting our parables right is exemplified by Hardin’s tragedy, which has 

been and continues to be used to represent the problem of overpopulation and depleting 

resources. Ostrom (1990, p8) notes how this metaphor presents "helpless individuals caught 

in an inexorable process of destroying their own resources". 

45
 JB Buchanan and XXX 2000 #3, p3. 

46
 C Hess and E Ostrom , 2001 XXX pp57-9 

47
 van der Ploeg, 1992 XXX 

48
 See, D Gangjee, 2007 XXX <add text> 

49
 See EC Response to the Checklist of Questions: Review under Article 24.2, 

(IP/C/W/117/Add.10 (26 Mar., 1999), which along with other responses is analysed in the 

WTO Secretariat’s report (WTO, 2001). 

50
 W Moran ‘Rural Space as intellectual property’ 1993 Political Geography 12(3) 263-77. 
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production outside the designated geographical region. While true, the decision to 

license the indication occurred after protection was surrendered.51 

Thus, while not ‘private’, GIs are better characterised as ‘public’ and ‘collective’ and 

this appears to be the case in jurisdictions with a sui generis legislation (e.g. the EU 

system). According to the WTO Secretariat’s survey (2001), eligibility criteria seek to 

ensure that producer associations, public entities, local or regional governments, 

etc. are the appropriate bodies initiating the application process. However, even as 

a public/collective right, a ‘bundle of rights’ exists: enterprises fulfilling the conditions 

specified in a GI have the ‘right to use’ the indication but do not have the ‘right to 

authorise use’ to others. Yet, as in the example of the Parma Ham decision noted in 

the beginning, there is a (collective) ‘right to exclude’. For some, the “power to 

exclude is the power of property”.52 Rose53 presents the notion of ‘limited common 

property’ as ““property held as commons amongst the member of a group, but 

exclusively vis-à-vis the outside world”. The residual economist in me has earlier 

argued54 that GIs are “a form of collective monopoly right that erects entry barriers 

on producers either within or outside the relevant geographical area. In sum, GIs 

define who can make a particular product, where the product is to be made, and 

what ingredients and techniques are to be used so as to ensure ‘authenticity’ and 

‘origin’”. 

In GIs, it is necessary to recognise the collective histories; however, at times in 

talking of GIs this history is forgotten. The brief discussion suggests that in 

protecting GIs we accord it property as it was and not property as it is popularly 

characterised – private property. The ‘property as it was’ is club-like – an argument 

that can be completed only after I unpack the notion of clubs in the next section. 

The theory of club goods 

The idea of club goods can be traced back to 19th century classical political 

economists who noted emergent problems of market failures. For instance, Adam 

Smith argues for the need for government intervention in providing judicial services 
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and WF Lloyd (n 1832) articulates elements of a collective action problem.55 For 

economists, Pigou’s work is recognised as identifying ‘public goods’ as being an 

instance of market failures. Samuelson (1955)56 provides the analytical classification 

of goods into public and private, based entirely on the properties of rivalry (in 

consumption) and excludability (in appropriating benefits) (see table 2). 

TABLE 2 
A TYPOLOGY OF GOODS 
 Rivalrous Nonrivalrous 

Excludable 

Private goods 
Personal computer 
Cake, bread 

Toll or club goods, networks 
Leisure clubs 
Silicon valley 
Day-care centres 

Nonexcludable 

Common-pool resources 
Public libraries 
Geostationary orbits 

Pure public good 
Sunset and (some) scenic spots 
Some global commons (e.g. the 
ozone layer) 

Note: The two shaded boxes are intermediate categories at the periphery of the public 
and the private. 

Rivalry and Excludability 

Rivalry and excludability have generally been considered intrinsic by economist until 

rather recently.57 The extraneous nature is more a reflection of how economists 

approach their subject matter. 

Romer (1990) suggests that excludability is substantially a function of the legal and 

technological system while rivalry is more a consequence of the technological 

system. To explain, consider television broadcasting, which historically was widely 

used as an example of a public good. However, technological developments (e.g. 

decoders, cable, satellite, and set-top boxes) and institutional changes (e.g. license 

fee, privatisation) enables levels of effective exclusion and the possible 

transformation into a (quasi) private good. Helsley and Strange (1994), reviewing 

the literature, conclude that the unifying principle underlying the notion of 

excludability is the ability of the owner/provider to extract income. Thus, in one way 

or the other resurrecting the market and securing some proprietarial right.  

More compelling are those who adopt an institutionalist perspective.58 Kaul and 

Mendoza (2003) note that goods become public or private because of policy and 
                                                
55
 Ostrom, 1990; Cornes and Sandler, 1996. 

56
 PA Samuelson ‘Diagrammatic exposition of a theory of public expenditure’ 1955 Review of 

Economics and Statistics, 37 350-56; see also PA Samuelson ‘The pure theory of public 

expenditure’ 1954 Review of Economics and Statistics,36 387-89. 

57
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collective action. Thus, the very same good or service can exist under different 

institutional means of production and distribution. Consequently, they recommend “a 

distinction be made between these goods’ basic or original properties (such as 

being nonrival or nonexcludable) and their actual characteristics – those that society 

has assigned to them. For some goods the basic and the actual qualities may be the 

same. But for many, perhaps even most, they are not. According to this expanded 

definition, public goods are those that are nonexclusive – that is, de facto public in 

consumption” (Kaul and Mendoza, 2003, p80). Changes in the institutional 

framework could witness nonrival goods becoming more public (e.g. public 

broadcasting of television) or rival goods becoming less exclusive (e.g. public parks, 

nature reserves). In this respect, Ostrom (1990, p14-18) did remind us that 

institutions are rarely either public or private and that is necessary to go beyond the 

sterile dichotomy of this duality between the Leviathan and the market. 

Club goods (CGs) present one of the archetypes at the periphery of the public and 

private59. These goods are characterised as exhibiting non-rivalry in consumption 

(for club members) and the possibility of exclusion in appropriating the benefits (by 

non-members). Usefully, recall the earlier reference to Rose’s (1998) metaphor of 

‘limited common property’ with its element of collective exclusion of non-members. 

Clubs get formed for a variety of reasons including the mere desire for association to 

more prosaic efforts directed at exploiting scale economies, and sharing public 

goods or public factors (Sandler and Tshirhart, 1980: p1482). One of the 

philosophical impetuses for recognising club goods, by economists, was to 

demonstrate for a category of public goods that, under certain conditions, the market 

can be resurrected (Cornes and Sandler, 1996; Sandler and Tschihart, 1997). In 

particular, clubs as private, nongovernmental institutions can provide through the 

market those public goods that are excludable and subject to some rivalry in the 

form of congestion. Within this approach, as is becoming increasingly apparent, 

there are two premises (Sandler and Tschirhart, 1997). First, the presence of 

crowding requires restriction of group size; thus, membership size is endogenous. 

                                                                                                                                     
58
 See generally, Ostrom, 1990; Kaul and Mendoza, 2003. 

59
 For some there may be little to distinguish between CPRs and clubs; for what are clubs 

other than institutions bound by certain rules and social mechanisms for adherence to those 

rules? This is quite identical to what those writing on CPRs would consider the social capital 

associated with governed CPRs: the internalised norms that curtail opportunistic behaviour 

by one and generate expectations of similar behaviour by others, i.e. stable long-term 

commitments (see, Ostrom, 1990, pp34-40). 
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Second, issues of provision are inextricably linked to the size of the club; thus, 

issues of allocation are interdependent with club-size. 

Defining club goods 

Clubs are a “voluntary group of individuals who derive mutual benefit from sharing 

one or more of the following: production costs, the membership characteristics or a 

good characterised by excludable benefits” (Sandler and Tschihart, 1997: 335). 

There are a number of properties of CGs that differentiate them from pure public 

goods (Sandler and Tschihart, 1980, 1997; Cornes and Sandler, 1996). 

Voluntary: It is imperative that privately owned and operated clubs are voluntary, in 

that members choose to join (or not join). The anticipation of net benefits (or harm 

avoidance). Following the exclusion of non-members from a shared resource can 

act as the incentive to voluntarily join a club. In contrast, a pure public good does not 

permit voluntarism, in that the good’s spillovers cannot be avoided (e.g. a pacifist 

receiving defence goods). 

Congestion and sharing: In contrast to pure public goods, club goods involve 

some sharing by club members and thus characterised by congestion/sharing. 

Congestion depends positively on the level of utilisation and negatively on the level 

of provision; thus a larger facility could, cetrius paribus, withstand a given level of 

utilisation with less congestion. As membership size increases, rivalry in 

consumption could diminish the benefits or quality of the service to other club 

members60. 

Exclusion: CGs are fundamentally predicated on the existence of an exclusive 

group and supported by mechanism enabling the exclusion of non-members (see 

below). It is through the exclusion that members are able to enjoy the benefits of the 

‘shared good’. Thus, while clubs have finite and exclusive membership, the same 

cannot be said of a pure public good as there are no non-members of a pure public 

good. Public goods are characterised by inclusive groups. 

Exclusion Mechanism: The exclusion is achieved through a monitoring mechanism 

(e.g. tolls, membership terms/fees) that is directed at restricting non-members (and 

                                                
60
 To clarify, while CGs are characterised by congestion, i.e. rivalry, it is through exclusion 

mechanisms that consumption of the shared good by club members can be considered non-

rivalrous as presented in table 1. 
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non-payers) and also monitoring usage by members61. Apart from acting as an 

incentive to join the club, the exclusion mechanism (e.g. tolls and membership fees) 

also generates income flows for the club; thus, enabling provision. In this manner, 

the exclusion mechanism acts as a “pseudo-marketing device to overcome the 

preference-revelation problems” (Cornes and Sandler, 1996: 34); thus, 

strengthening the incentives to provide this good. 

From these properties of a club, the decision for club members concerns the 

interdependent issues of allocation and exclusion policy (Sandler and Tschirhart, 

1997; Helsley and Sandler, 1991, 1994). 

The lattice of interdependence 

The various instances of club formation are evidence of institution making whereby 

different agents – and more accurately differentially endowed agents – come 

together to achieve productive outcomes an overcome, what economists call, the 

ever-present temptation to free-ride and/or shirk. The real-world is replete with such 

‘clubs’. Examples from the world of intellectual property rights would surely include 

royalty-collecting agencies, bodies for automatic cross-licensing in particular 

technology areas, science-corridors and science parks (e.g. Silicon Valley), patent 

pools, and copyright-collectives. These examples can easily be read into the notion 

of club goods and the characteristic properties noted above. The political science 

world would consider the various multilateral bodies, e.g. NATO and the UN, as 

exemplars of clubs. 

From the literature on Common pool resources I note a particular feature of clubs: 

the lattice of interdependence between club members (Ostrom, 1990). Strong 

physical interdependence persists between club members even when rules and 

norms of behaviour are elaborated. This lattice of interdependence exhibits various 

collective action problems. Firstly, there are obvious limitations to and inadequacies 

in independent action. In addition to the CPR problem being generally larger than 

the capacities of an independent agent, Olson (1965: 7) draws our attention to the 

fact that independent action does not advance the common interest. Stated 

                                                
61
 See Helsley and Strange (1991) for a discussion of institutional arrangements related to 

different exclusion mechanisms. Elsewhere they emphasise the unifying principle, at least as 

far as economists’ are concerned, for the provider is that an income stream can be 

recovered (Helsley and Strange, 1994). Analytically, an exclusion policy is constituted by 

three elements: price for legal use, fine for illegal use, and a level of monitoring to detect use 

(Helsley and Strange, 1994). As such, membership criterion, monitoring the club, and 

enforcement of membership rules. 
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differently, it is with the internalising of norms of behaviour by club members that 

stable, long-term commitment occurs  both at the level of the single member and at 

the level of the collective; thus, manifested in the expectation by individuals of the 

same norm-adherence by others. From this follows a second feature: the need for 

simultaneous problem-solving at the level of individual agent and at the joint club-

level. This feature of interdependence is emergent in the notion of 

crowding/congestion (see above) or what Ostrom (1990: 30-32) calls subtractability. 

In the case of CPRs, problems of congestion and over-use occur at the level of 

appropriation by individuals as well as set out joint problems concerning the capacity 

of a resource system to replenish itself. Finally, there is the obvious dimension of 

organising – as distinct from organisation – to build mutual trust amongst club 

members. 

A theme that requires further exploration is how these two literatures have potential 

overlap. While noting the overlap, I wouldn’t like to gloss over their epistemological 

differences and respective limitations. For instance, consider the approach 

advanced by Ostrom (1990) in her study of CPRs where she identifies the three 

puzzles of supply, commitment and monitoring. Individuals embedded in their social 

setting coordinate and agree to establish rules and norms; thus, supplying 

institutions for the governance of commons. There is a commitment for achieving 

some long-term collective goal. Finally, the rules and norms that are elaborated are 

monitored for adherence. These are not too dissimilar from the puzzles that the 

economics literature on clubs has identified. No doubt, the emphasis and 

conceptualisation of the problems are different. 

GIs as Clubs 

I now attend the essential argument of the paper and present the basis for 

considering GIs as Clubs and thus flesh out the element of exclusion that is inherent 

here. In particular, my attention focuses on the four properties of clubs: 

voluntariness, sharing, exclusion and interdependence. 

Recognising GI Clubs 

A variety of commentators have drawn attention to elements of collectivity that 

underlie GIs. Thus, economic geographers draw attention to a IGOs’ collective 

reputation and note that protected labels should be considered a type of collective 

monopoly right (e.g. Ray, 1999; Moran, 1993a). Rural sociologists have amply 
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recognised that collective dimensions to the reputation embedded in IGOs (e.g. 

Arfini’, 2000; Belletti’, 2000; Thieding and Sylvander, 2000).62 Some have also 

explicitly adopted the analytic of clubs to conduct a case study of an AOC, Comté 

cheese in this particular instance (Torre, 2006). Interestingly, case law cited in the 

beginning, alludes to the essentials of club formation: obligation upon club-members 

to adhere to the rules and prohibition on non-adherers. 

Earlier we referred to van der Ploeg’s expression of art de la localité. The localised 

specialisation is a reflection of the stabilisation of particular cultural repertoires in a 

particular geography is the historical, collective and on-going product of the peoples’ 

of the region63. It is also useful to note that the reputation embedded in the 

indication, which is the expectation of a certain quality and/or characteristic, is 

collectively on account of and simultaneously accrues to the peoples and the 

geographical region identified by/in the indication (Rangnekar, 2004). This symbiotic 

relationship between an indication and its region has been noted by Moran (1993a, 

p266): “Burgundy gives its name to one of the best known wines in the world but at 

the same time the region of Burgundy becomes known because of its wine”. In 

conceptualising IGOs as club goods we need to recognise that it is the 

transformation of pre-existing cultural and social norms (of say, ‘good farming’) into 

juridical space. I now look at how the different dimensions and aspects of club 

goods are played out in the context of IGOs. A word of caution – or rather an 

expression of my awareness – is that remains a tenuous relationship and transition 

between the collectivity of the reputation that socially and culturally exists around 

particular goods and the (later) juridical form that collective reputation and 

appellation take as IGOs backed by IPRs. 

Voluntary association: Prima facie, most IGO laws and related rules do not have 

any coercive element that either force producers to join the GI-club or stay outside. 

Most laws tend to require the applicant for an IGO to be an association that is 

representative of the interests of the producers in the relevant sector. Given the 

European genealogy of this law, it appears to be the case that many of the popular 
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 It is only in Thiedig and Sylvander (2000) that the term ‘club goods’ is used. 
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 In this respect, the European Regulation on IGOs, EEC 510/2006, recognises the 

possibility of changes to the specifications that define and differentiate a protected product 

(e.g. West Country Farmhouse Cheddar Cheese) from others within the same product 

category (e.g. Cheddar Cheese) (cf. Article 3). Naturally, there are limits to how far such 

changes can occur without eventually jeopardising the rationale and basis of protection. See 

de Roest and Dufour (2000) for a discussion of the issues surrounding the introduction of 

Holstein cattle in certain cheese-making areas. 
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IGOs are organised by consortiums backed by state decree. In the literature this 

makes for a fascinating intervention where the otherwise coercive concept of state 

regulation is replaced by a form of social construction of compromise – a consensus 

building process at the local level between the various agents involved (Torre, 2006, 

pp58-9)64. Further, it is easy to speculate that to the extent that exclusion 

mechanisms of IGO-clubs are effective, they generate an economic imperative (or, 

as others might calmly suggest, incentive) to join. The degree of voluntarism, or the 

coercion of incentives, in these different instances is something to be examined. 

Congestion and sharing: Club good theoreticians note the need to share and thus 

the problems of congestion inherent in club goods. This feature is present in IGOs 

and efforts to respond to problems of congestion and sharing evident in the 

production rules that also seek to control supply; hence, the use of an IGO. An 

OECD (OECD, 2000) study found that associations (in the European Union) had 

taken measures to control total supply and distribute this supply as quotas allocated 

to producers. At times, these controls also took the form of price ‘fixing’. The 

associations, the study found, explained this behaviour in three ways: (a) a legal 

foundation for their power to control production, (b) supply controls were necessary 

to achieve quality control or (c) the exceptions which some competition regulations 

allow to the general ban on understandings to restrict competition. Often, these 

behaviours are supported by laws that give the consortiums their substantive legal 

status.65 The extent of control and congestion-management is possibly most acute 

and advanced in the case of wine. Moran (1993, p703) expresses some puzzle in 

that “most systems of agricultural production attempt to produce the largest quantity 

possible, the wine appellation places strict limits on yield per unit area”. And 

proceeds to question the inherent logic of the quality/quantity tradeoff. While there 

are strong cultural assumptions at play in understanding and explaining the French 

wine appellation system, there is a sense that wine syndicate work as territorial 

organisations (Torres, 2006). 

Exclusion: This aspect of IGOs – especially in their legally-backed IP-avatar – is 

possibly most abundantly clear. As Chen (1996) notes, the power to exclude exists, 

thus generating a strong case for considering GIs as property. In a regulatory sense, 
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 Torre (2006, p65-7) is well aware that conflicts of interest exist within the club; though, 

these tend to be treated primarily in economic terms of asymmetric relations. 
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 The Consortiums in the case of Parmigiano Reggiano and Grana Padano are endowed 

with the power to plan output following an Agriculture Ministry decree of 1981. The extent of 

this power has been redefined by Italian Law No. 526 of 21 December 1999 (see Article 14). 
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it is the ‘mode of production’ that defines club membership66. The specifications that 

define and distinguish the product are a codification of the cultural repertoire; thus, 

elaborating the method of producing/processing the product, thereby identifying the 

basis for its reputation and renown. The specifications lie at the foundation of wider 

strategies of product differentiation, at one level in the form of a barrier to entry into 

the niche market and at another level as the basis of attracting consumers. 

However, this is achieved through establishing a link between product, 

specifications and origin. To be clear, the regulation must establish that the 

distinguishing features of the product derive from the human, physical and 

geographical area of origin67. 

As elaborated in the case law noted earlier, the specifications are enforceable rights 

and have an inherent duality. At one level, the product specifications that constitute 

the ‘mode of production’ are the codes to be observed by all members of the club; 

thus working internally in creating an exclusive group through rule-adherence: only 

firms producing within the given region and following the given codes can use the 

(protected) label on the given product68. Note the normative justification for the legal 

protection of IGOs (to be precise, Appellation d'Origine) expressed by INAO, the 

French regulatory body: “This protection constitutes a legitimate safeguard of rights 

acquired by generations of producers of a region who have imposed on themselves 

a certain number of rules and disciplines” (quoted in Moran, 1991). At another level, 

the rules also work as a negative obligation externally on producers – within the 

same product category (e.g. white sparkling wine) – who do not observe the codes 

and are consequently excluded from the club (obviously, Champagne!). The basis 

for exclusion could be any of a variety of reasons, such as raw material use, 

methods of production and/or processing, or the region in which a particular stage of 

                                                
66
 In particular product categories, specifications can be highly detailed and also hierarchical. 

For example, the French Appellation d’Origine Controllee has a detailed specification that 

identifies the land for vineyards, the grape varieties permitted and other production and/or 

processing steps. Furthermore, there is a hierarchy within the labels that start with grand 

crus and ends with commune/village appellations and generic appellations. See Moran 

(1993a, 1993b) for a discussion. 

67
 This remains problematic as ‘quality’ is socio-culturally and politically constructed (see, 

Moran, 1993a; Sylvander, 2002; Ilbery and Kneafsey, 1999) and our paper does not venture 

deeper into this issue (see Rangnekar, 2004 for a brief discussion of the issue). 

68
 A point that I need to explore in more details is the similarity with which other literatures 

talk about ‘binding commitments’ (e.g. Ostrom, 1990) and the cohesion around ‘norms of 

good farming’ (e.g. van der Ploeg, 1992). Briefly, Ostrom (1990) focuses on individuals who 

make binding commitments to cooperative strategies to regulate the Commons (pp15-18) – 

a focus and attention on designing, adopting and enforcing rules that she considers as the 

“major” epistemological (and political) contribution of the book (p182). 
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production and/or processing has taken place. This duality is more succinctly stated 

in the Grana Padano decision: the specifications “determines both the extent of the 

obligations to be complied with for the purposes of using the PDO and, as a 

corollary, the extent of the right protected against third parties by the effect of 

registration of the PDO, which lays down at Community level the rules set out or 

referred to in the specification.”69 The phenomenon of the juridical right as an 

exclusion mechanism is persuasive and Torre (2006), for instance, largely focuses 

on this as the core of the club. However, I have already drawn attention to the 

literatures on the Commons (e.g. Ostrom, 1990) which reminds us of the difference 

between ‘working rules’ and ‘formal law’ where the social commitments of the former 

generate in certain instances stable expectations and adherence. 

This duality of in/exclusion is enhanced through the scope of protection offered in 

some jurisdictions. By way of example, the European regulation EEC 510/2006 

grants ‘absolute’ protection for registered appellations which prohibits the use of the 

appellation on products that do not meet the specifications. More specifically, club is 

made exclusive by protecting the appellation against ‘misuse’ (i.e. more or less 

identical use), imitation (i.e. use that is capable of causing confusion) or ‘evocation’ 

(i.e. use through reference or in translated form with delocalising adjuncts). 

Lattice of Interdependence: I have alluded to elements of collective action and 

organising that underlie the basis of club formation, the mode of production: each 

member of the supply chain is implicated in the specifications that define club 

membership. Rather than stay with the metaphor of collective action, I prefer talking 

about the lattice of interdependence, which in the case of GIs I reconstruct as 

cooperative competition. Firms that are legally and economically distinct units are 

engaged in the production of the very same product: (a) end-of-the-line firms are 

producing the same product70 and (b) firms located at identical intermediate stage in 

                                                
69
 Case C-469/00, Ravil SARL v Bellon Import SARL and Biraghi SpA, 2003 E.C.R. I-05053 

at ¶80. 

70
 Also relevant is the possibility of producing a range of products that imitate the protected 

product; thus free-riding on the indication’s reputation. Naturally, any such product will not be 

able to use the indication per se; but the skilful – and non-infringing – use of imagery, text, 

and other distinctive signs might help its marketing. For example, West Country Farmhouse 

Cheddar is a PDO cheese where a key specification is manual cheddaring and a nine month 

period of ripening period (Chappuis and Sans, 2000). However, firms tend to sell some 

cheese before the nine months of ripening (Wilson, 1997; Chappuis and Sans, 2000). While 

cheese that is not ripened for nine months cannot use the protected indication, a variety of 

marketing strategies seek to exploit its close association with the protected product, though 

without infringing the appellation. 
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different supply chains observe identical codes of practice and produce identical 

products. Yet, firms compete with each other. Competition between firms occurs at 

two levels 

• Horizontally between firms at identical points in their respective supply 

chains are competing for market shares for that intermediate (or final) 

product (e.g. firms producing for the intermediate processor); 

• Vertically between firms that are contiguously placed are competing for 

larger shares of the product’s market value (e.g. raw material producer with 

intermediate processor). 

Despite this competition, as all firms are implicated in a product’s supply chain they 

must cooperate in ensuring adherence to the codes. There is much at stake in 

ensuring good rule-adherence within the IGO-club. Particularly, as it is quite integral 

to efforts at product differentiation and maintaining reputational status. Research 

demonstrates that consumers use a variety of indicators to build perceptions of 

‘origin’ and ‘quality’ which include, but are not restricted to, labels of origin (i.e. 

IGOs) (Treager et al., 2002). However, there is an awareness of and dependence 

on these labels rather than on the identity of an individual firm (table 3). 

TABLE 3 
Consumer Trust and Consortium Labels 
 Parmigiano-Reggiano 

Cheese 
Parma Ham 

 1 2 3 1 2 3 
Consumers looking for 
Consortia label (%) 

75.8 19.6 4.5 66.9 24.9 8.2 

Consumers looking for 
firm brand (%) 

29.5 33.2 33.9 22.8 39.7 34.8 

 
Note: 1 = always; 2 = sometimes; 3 = never 

Source: Arfini, 2000. 

 

Table 3 presents interesting evidence of another dimension of the lattice of 

interdependence that we wish to highlight: the inadequacy of independent action. 

Both consortiums have a long history of regulating aspects of their relevant supply 

chain; the Parmigiano-Reggiano Consortia being established in 1934 and the one 

for Parma ham in 1963. Through various Italian regulations each consortia have 

become the public face for the producers and their supply chains they represent. 

Consumers predominantly depend on the consortium’s label when purchasing the 

product; in fact, a very small segment never looks for this collective label. Not 
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reported in the table is evidence that many consumers (>70%) could not remember 

the name of the individual firm. 

From this discussion of the four different properties of clubs, I conclude that there is 

a strong case for characterising GIs as clubs. A few implications of this are noted in 

the conclusion. 

Conclusion 

The metaphor of ‘club’ does evoke a certain image of exclusivity. To an extent, I 

don’t pretend to be innocent in my choice of metaphors. The implication of 

exclusivity extends into and beyond the club. Recognising social heterogeneity and 

political and economic inequities would immediately suggest the possibilities of 

clubs within clubs. Changing market conditions could accentuate or change the 

temporally settled hierarchy within a club – for that matter, the club could dismember 

itself. The social context of co-constitutes the club – the specifications of the product 

– are invariably contingent on the endurance of the compromise. The very idea of 

the club, tied as it is to notions of authenticity and origin, are themselves hostage to 

sustaining certain traditions, invented or otherwise. There is no reason to presume 

that all club members subscribe to similar ideas of the past and/or to identical 

imaginations of the future. 

Various areas for research open up using the metaphor of clubs to study GIs. For 

instance, as in the CPR literature, it remains a puzzle as to how differentially 

endowed, asymmetrically interested individuals and groups come together to agree 

on and sustain club rules. Case studies on the making of clubs would shed light 

here. However, there is a pre-history to the club – particularly, where the club tends 

to be talked off only in its juridical form. It is the long stabilised cultural repertoire – 

the norms of good farming – that constitutes the specifications which really is the 

bed-rock of the club. This raises the question as to whose ‘ideas of the past’, 

construction of the long established cultural repertoire, have come to prevail as 

‘rules of the present’, the specifications of the club. I have already alluded to clubs 

within clubs – a quite unsurprising possibility. This talks to intra-club dynamics – and 

does also suggest some elements of border-management. With clubs there is the 

ever present situation of changing club rules of managing those who are in and 

sustaining the separation from those who are out. These are some possible areas of 

curiosity that clubs could evoke. 


